SERVED: Decenber 13, 1994
NTSB Order No. EA-4295

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 18th day of Novenber, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-13385

V.
DAVI D BARKER
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on February
17, 1994, following an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 135.227(a)(1) and (a)(2).? The

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 135.227(a)(1) and (a)(2) read as follows:
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| aw judge affirmed the Adm nistrator's proposed 30-day suspension
of respondent's airline transport pilot certificate. W deny the
appeal .

Respondent was the pilot-in-conmand (PIC) of a GP Express
flight that departed from Lincoln, NE the norning of Decenber 18,
1992. The aircraft, a Beechcraft 1900-C, had | anded at Lincoln
at approximately 8:57 AM Respondent testified that, in the
descent to Lincoln, he had anticipated icing, given the weather
conditions.® In fact, he testified, they actually experienced
sone ice buildup that was renoved by the aircraft's pneumatic
boot. Tr. at 71. Wthin approximately 3 m nutes of |anding, the
aircraft taxied to the gate, disenbarked sone passengers, and
turned around for departure. Deicing was not perforned. The
aircraft took off from Lincoln at approximtely 9:08-9: 10.

An FAA inspector, at the airport at the tine to observe
dei ci ng procedures generally,* testified that there was ice on
(..continued)

(a) No pilot may take off an aircraft that has frost, ice,

or snow adhering to any rotor blade, propeller, w ndshield,

W ng, stabilizing or control surface, to a powerpl ant

installation, or to an airspeed, altinmeter, rate of clinb,

or flight attitude instrunent system except under the

foll ow ng conditions:

(1) Takeoffs may be nade with frost adhering to the w ngs,

or stabilizing or control surfaces, if the frost has been

polished to nake it snpot h.

(2) Takeoffs may be made with frost under the wing in the
area of the fuel tanks if authorized by the Adm nistrator.

3Exhibit C-4 showed the official weather at Lincoln at the
time as light rime ice.

“He arrived at approximately 9:10-9:15 A M
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the ranps and sidewal ks, and that the weather was a freezing
rain. He stated that aircraft comng in were ice covered and
that even his eyegl asses were picking up ice. Tr. at 24-25. The
i nspector was told by the flight crew of another aircraft that
the GP Express aircraft had left without deicing. To follow up
on this information, the inspector sought out Dave Mk, an
enpl oyee of a conpany that performed gate and ticketing functions
for GP Express at this airport.> M. Mock advised (and testified
at the hearing) that he observed ice on various portions of the
aircraft. M. Mck had annotated a service record for this GP
Express flight with the conment "did not deice,” although he al so
testified that he did not report the ice he saw to respondent or
his first officer because he thought it was obvious to both.®
M. Mck stated that, when the aircraft left the gate, a chunk of
ice the size of a fist fell off the end of the aircraft's w ng.
Tr. at 53.

Respondent testified that he saw ice on a spinner, but saw
none on the | eading edges of the wings. He stated that, fromhis
seat in the aircraft (he had not left the aircraft, and had

remai ned sitting in the left seat the entire period), he could

*There is sone confusion in the record regarding the nane of
this conpany. It is referred to as both Trans States Airlines
and Trans World Express. On request, it and anot her conpany at
the airport were available to performdeicing services. Neither
had a contract to do so.

°vr. Mock testified that the first officer was standi ng next
to himoutside the aircraft and had a clear view of the ice, and
that respondent, sitting in the aircraft, could have seen the ice
bui | d-up around the edge of the windshield. Tr. at 45, 55.
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see the left wwng clearly and could see the right wing fromthe
spi nner outward. He also testified that no one, including his
first officer, told himof any ice on the aircraft. The first
officer testified that he wal ked around a part of the aircraft
and saw no ice, whether on the spinner, the tail, or elsewhere.’

The | aw judge, after observing these w tnesses and wei ghi ng
their credibility, determned that the Adm nistrator's w tnesses
were nore credible. Tr. at 154.%® The |aw judge rejected
respondent's | egal argunent that he had reasonably relied on his
first officer.

Respondent's pursuit on appeal of his reasonable reliance

argunment does not withstand scrutiny. In Admnistrator v. Fay &

Takacs, NTSB Order EA-3501 (1992), we reviewed our precedent in

this area and expl ained (at page 9):

As a general rule, the pilot-in-command is responsible for
the overall safe operation of the aircraft. |If, however, a
particular task is the responsibility of another, if the PIC
has no i ndependent obligation (e.g., based on operating
procedures or manuals) or ability to ascertain the
information, and if the captain has no reason to question
the other's performance, then and only then wll no

vi ol ati on be found.

Respondent did not establish that a wal karound to | ook for
icing was the responsibility of the first officer. But, even if

that fact is assuned, respondent may not prevail. First,

M. Mock testified, in contrast, that the first officer did
not | eave the area between the stairs fromthe aircraft and the
| eft propeller.

8 n doing so, the law judge took into account respondent's
contentions that M. Myck and the FAA inspector were biased
agai nst respondent and/or GP Express.
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respondent physically had the ability to see ice on the aircraft.
Second, we agree with the |aw judge's conclusion that respondent
had reason to investigate to assure hinself that there was no ice
on the aircraft. He had, bare m nutes before, flown through
conditions that, by his own testinony, produced ice on the
aircraft. The weather on the ground was no better, and the
weat her report was for rinme ice. It defies good sense that
respondent and his first officer had no conversation regarding
ice, but even if this were true, respondent cannot avoid
responsibility by failing to ask questions that a reasonabl e and
prudent man woul d ask or by assum ng, fromthe silence of a first
officer, that no frozen precipitation of consequence was on the
aircraft.

Respondent al so argues that the record does not support the
| aw judge's finding of ice. The Admnistrator's eyew tness
testified that, inmmedi ately before takeoff, he sawice on a
nunmber of flight surfaces covered by the regulations, and there
was i ndependent evi dence supporting such a conclusion. W have
no basis to overturn the | aw judge's acceptance of this
testinony, based as it is on credibility determinations.® M.

Mock's failure to report what he saw to the first officer, while

¢ note that respondent's testinony can also be read as
inconsistent. See Tr. at 75 (conpare testinony that aircraft was
not deiced in Lincoln because there "wasn't enough ice to be
dei ced” and response of "no" to question "did you observe any ice
accunul ation on the aircraft?"). The testinony of respondent and
his first officer was al so i nconsistent on the question of where
the first officer stood when outside the aircraft. Conpare Tr.
at 72-73 and 105.
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not a course we would recommend, does nothing to mtigate
respondent’'s own om ssions and does not justify rejecting that
testinony, nor does his conpany's interest in deicing GP Express
aircraft. In fact, it could reasonably be argued that M. Mck's
actions were against the interests of his enployer in obtaining
GP Express business and, therefore, entitled to greater
credibility.

In connection with his challenge to the sufficiency of the
evi dence, respondent clains specifically that the | aw judge had
insufficient evidence to find a violation of 8§ 135.227(a) (1)
because the testinmony only supports a finding of ice on the frame
around the w ndshield, not ice on the windshield, and that only
the latter is prohibited by the regulation. Such a distinction
is not nerited by the rule or a reasonable interpretation of it.

The term "w ndshi el d" reasonably includes the frane. WMoreover,
respondent's theory ignores the clear purpose of the rule.
Respondent is obliged not to fly with ice on the aircraft that
W ll conmpromse its performance. Regardless of whether there was
ice on the windshield, the preponderance of the evidence supports
a conclusion that there was ice on the wings (also specifically
prohibited by the rule). Respondent's actions created an

unnecessary avi ation safety ri sk.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent' s appeal is denied; and
2. The 30-day suspension of respondent's airline transport
pilot certificate shall begin 30 days fromthe date of service of

this order.?®

HALL, Chairman, LAUBER and HAMMERSCHM DT, Menbers of the Board,
concurred in the above opinion and order.

For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



